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APPEAL AND RECOURSE IN LIGHT OF THE 
NEW CODE OF CIVIL PROCEDURE

Consilier juridic Marius DRAGHICI

(Abstract)
When we look at the new regulations provided by law No. 

134/2010 on the code of civil procedure, we cannot overlook the 
ways in which new rules of civil procedure deals with the institution 
of the right of appeal, the latter representing the legal instruments 
which guarantee the legality and appropriateness of the sentence, 
or in other words, an «equitable» justice.

Regarding the notions and the types of appeal, an overview 
of the law No. 134/2010, modified by the law No. 76/2012 for the 
implementation of the new code of civil procedure, consisting 
that it keeps the register established by the present Code of civil 
procedure, classifying them into ordinary remedies (appeal) and 
extraordinary remedies (recourse, opposition to the cancellation 
and revision). Of these, the practice courts, most frequently used 
steps, with an increased incidence of eligibility and therefore, 
of particular importance, especially in terms of the effects it 
generates, are the appeal and recourse.

As with the current rules, the provisions of law No. 134/2010 
Code of civil procedure enshrines the exercise of rights of appeal 
within a certain term and only by „parties in the lawsuit that justify 
an interest, except where, by law, this right shall also have other 
organs or persons” (art. 452).

As a general principle, the admissibility of an extraordinary 
remedy is subject to the exhaustion of appeal to appeal, the only 
exception being a situation described by the article 453 al. (2) of 
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Law no. 134/2010 legal provision establishing the possibility of 
attacking a judgment appeal and recourse directly to the recourse, 
provided that the parties expressly consent to this endeavor, 
grounds of appeal being limited only to the misapplication or 
violation of material law.

Keywords: appeal, recourse, exception, revision, cancellation, 
law, Tribunal, Const of appeal

APPEAL1

The provisions of Law no. 134/2010 consacrated as a basic 
rule the possibility of attacking the judgments of the first instance 
court of appeals: „judgments at first instance can be appealed, if 
the law does not expressly provides otherwise (art. 460). Referring 
to the legal provisions cited, enshrining the ordinary and general 
of the appeal as a remedy, we observe that they respect and what 
are the limits of incidence of the approach itself, settling certain 
exceptions. Thus, according to the new regulations, decisions of 
data ultimately remain non attackable whith appeal.

On the other hand, referring to the provisions of Law no. 
76/2012, we note that it assimilates the object by the appeal all 
decisions bearing the mention of permanently and all the decisions 
that a special law are open to appeal, in addition to those given in 
the field of tax and administrative courts in matters of asylum.

Therefore, if the previous character in the „definitive” of 
judgments is associated mainly with the criminal domain, the 
new rules give an increased efficiency of this feature in the civil 
procedure law, criminal courts as a rule basically consacrated in two 
degrees of jurisdiction (found, appeal) and only as an exception, a 
cycle of three degrees of jurisdiction (found, appeal, recourse).

Going further with the analysis of the changes that will 
occur, remember that, as distinction by the present Code of civil 
1 Appeal, to make application for the removal of (a cause) from an inferior to a superior 
judge or court for  rehearing or review on account of alleged injustice or illegality in the 
trial below. We say, the cause was appealed from an inferior court.
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procedure governing a term to call for 15 days from notification 
of the judgment (exception representing an object which causes 
divorces2) the provisions of law No. 134/2010 state that the term 
is 30 days, „If the law does not provide otherwise”. At the same 
time, if the current regulation provides the possibility of extending 
the term of the grounds of appeal until no later than the first day of 
appearance3 the new Code of civil procedure that inserts a appeal 
within the term motivation, depicting a forfeiture sanction (article 
464 al. (3) of Law no. 134/2010).

On the other hand, we note that in the new regulation are identified 
situations where the appeal is not declared within 30 days, but in 
another term. Thus, according to article 355 al. (2) of the new Code 
of civil procedure, in the matter of requests for evidence, the term 
of appeal against the discharges of rejection is 5 days from the date 
of the communication or. In the field of applications for seizure, the 
conclusion pronounced by insurer Court vested with settlement of 
the application may be attack to the appeal within 5 days from the 
date of the communication or as appropriate. Retaining article 976 
of Law no. 134/2010, in the processes of separation, the decisions 
by which it has ordered the sale of the asset are appealabe within 
15 days from delivery. It should be noted that the term of appeal 
concerning presidential Ordinances and decisions constitute an 
escape from the General provisions, in both cases it is 5 days from 
the date of the communication or.

Referring to the provisions of Law no. 134/2010 in the matter 
of the appeal, it is observed that they transferred much of the 
powers of the Court of appeal to the Court of first instance. From 
this perspective, according to the article 465 of Law no. 134/2010, 
we find that after the request is received and the grounds of appeal 

2 According to the article 619 al. (1) of the present Code of civil procedure in cases whi-
ch have as their object the term of appeal both divorces and the appeal is 30 days from 
notification of the judgment.
3  According to the article 287 al. (2) of the present Code of civil procedure, the require-
ment to mention the reasons of fact and law on which it is based may be fulfilled call up 
no later than the first day of appearance.Original Conform art.
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(which will be submitted to the first instance court), also President 
of the first instance (or designated person) is the one who possesses 
appellee, transmitting them to put them in mind to achieve the 
required deposit within 15 days from the date of communication. 
Contestation will be communicated to the person which declare 
appeal with the possibility of filing to file a reply within 10 days 
of receipt. Please note that all these deadlines are strict, and their 
failure cannot be complement during the judgment.

At a first glance, one can appreciate that the finality of transfer 
of a part of the powers of the Court of appeal to the Court of 
first instance and the introduction of new terms is to simplify 
the procedure of trial and freeing up the superior court appeal 
conditional on certain legal transactions. It is interesting to follow 
the impact of these changes will occur on the jurisprudence of the 
courts.

About to the incident appeal and provoked appeal, the 
provisions of Law no. 134/2010 reconfirms the rules laid down by 
current regulations, applications can be introduced after expiry of 
appeal not later than a date to contestation at the pricipal appeal.

Only after it has been completed and the appeal period after 
procedures were performed and notifications provided for in article 
465 of Law no. 134/2010, plus any appeal incidents or provoked 
along with the answers to these, the dossier will be forwarded to the 
Court of appeal for the purpose of distribution to a full courtroom 
and summon the parties, first term of court being established at 
no more than 60 days from the date of the resolution given by the 
President.

Going further with the analysis of the appeal, noted that the 
new regulation reiterates devolution character and reformer of this 
remedy. Thus, article 470 of Law no. 134/2010 shall act without 
possibility of guaranties: „Appeal exercised within causes a new 
trial upon the merits, the Court of appeal acting both in fact and in 
law”. When requesting review of his Fund, rejudecării limits are 
set by the caller via the request and the grounds of appeal.
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On the judgment of the appeal itself, the new regulation 
maintains the register of legiferări, stating that the Court of appeal 
cannot invoke other grounds „, means of defence and evidence 
than those put forward at first instance or shown in the welcome 
call reasoning”, except the need for evidence of administration 
deliberations.

Please note that Law no. 134/2010 reiterates the principle non 
reformatio in peius, introducing however two exceptions to this rule, 
namely, in cases where the appellant himself expressly consents to a 
worsening of situations or in certain cases stipulated by law.

In terms of the effects resulting from the appeal, in accordance 
with the provisions of the new Code of civil procedure, the Court 
vested with settlement of the appeal may rule the following 
solutions: it may reject, cancel or appeal may find its obsolescence 
(situations in which the contested decision will be maintained in its 
entirety) or may allow the appeal. In the case of acceptance of the 
call, the Court will annul or change (in part or in full) the contested 
decision.

Retaining the dispositions of article 474 alin. (3) of Law No. 
134/2010, reasons for setting aside the judgment appealed are: 
resolution of the case by the Court of first instance without going 
into the fund’s judgment along with the situation in which the 
judgment was made in the absence of the party which has not been 
legally summoned. If ordering the cancellation decision subject, 
the Court of appeal will rejudge „evoking the fund” process or, 
if the parties expressly request this by calling or by request, send 
you welcome to the retrial of the first court case. It reconfirms the 
rules under which the above solution may not be given more than 
once in the course of the trial and the Court of first instance will be 
obliged to comply with the provisions of the Court of appeals, both 
in terms of the loosing of matters of law and regarding the need to 
administer new samples.

All about judgment appeal, noted that from the perspective of 
material competence upon the settlement of requests for appeal, 
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the dispositions of article 93-94 of Law no. 134/2010 shall that the 
courts are competent to judge in the appeal are: Tribunal (regarding 
the appeals against the judgments rendered in first instance judges) 
and the Court of appeal (in relation to appeals against the judgments 
of declared tribunals at first instance).

Summarizing the above, conclude that the provisions of the 
new code of civil procedure reconfirms the four fundamental 
features of appeal, the way attack ordinary, devolution, reforming 
and suspensive of executation. On the other hand, the most 
important changes brought by Law no. 134/2010 target deadline 
for the declaration of the appeal (which is extended to 30 days), the 
procedure of trial in itself demand appeal which is greatly simplified 
and structured in two phases: the first with more administrative in 
character, involving the submission of applications for appeal, of 
contestations and other answers and which is within the competence 
of the Court and the second involving the prosecution of the appeal 
itself, being dominated by the adversarial principle.

RECOURSE4

From the point of view of the importance of its effects but 
also the degree of incidence in practice courts, recourse can be 
considered another legal interest, made available to the litigants.

As with the current rules, Law no. 134/2010 positions the 
recourse in extraordinary way of attack. In contrast, however, 
opposition to the cancellation and revision, where admissibility 
cases are much more specific and more restrictive provisions, the 
way attack of recourse is a legal tool used frequently by litigants 
and which has a high success rate due to the fact that the grounds 
of appeal are more permissive.

Thus, art. 477 the Law no. 134/2010 regulates the principle 
that: „the decisions given in the call, according to law, without 

4 Appeal, recourse, to apply for the removal of a cause from an inferior  to a superior 
judge or court for the purpose of reexamination of for decision.
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appeal and other decisions in the cases expressly provided for 
by law are subject to recourse”, being exempted from this rule 
judgments in the applications listed in article art. 92 pct.1 lit. a) – 
k)  of law No. 134/20105 applications relating to civil navigation 
in ports, applications in the field of conflict resolution and social 
insurance claims relating to expropriation, applications relating 
to compensation for damage caused by judicial errors, along with 
other evaluable in money requests up to 500 000 RON. For all of 
them (more file high in practice courts) as well as in the situation 
in which the law expressly provides that the decision is subject 
to appeal only to the appeal, the new regulation establishes only 
two levels of jurisdiction: found and appeal. The purpose of this 
measure was probably increase prosecutions of celerity called in 
to relieve the courts of Justice and a number of more or less valid. 
However, we appreciate that the possibility of judicial control by 
the Court of recourse constitute a guarantee of a fair and legal 
sentences.

Returning to the subject of the recourse, we note that the 
new regulation and its scope further assimilated a number of 
judgments. Thus, according to article 431 al. (1) and art. 434 of 
Law no. 134/2010 data based on recognition of judgments against 
those that deal parties are open to recourse, only the end only for 
procedural reasons. Also, in the matter of the suspension of cases, 
the decisions by which the Court has decided on the suspension 
may be appealed separately to the recourse.

As in the current regulations, the enforcement of the 
nonsuspensive nature of the recourse, except for cases related 
to the „displacement of borders, dismantling of constructions, 
5 Articles 92 and 93 of  the Law no. 134/2010 regulates the competence of the courts 
and tribunals to settle claims in court after their matter. The letters a-k) of the article. 92 
will refer to a number of requests that are within the competence of the Court in matters 
of marriage (requests and parental rights, demands in matters of civil status, requests 
involving the administration buildings, exhaust demands and requests in the field of ser-
vitudes, requests regarding the expulsion of foreigners, and in fenced, requests, requests 
for the owners to make non evaluable in money, divided to judicial requests regardless 
of value).
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plantations or any other work with a fixed location, and in the 
cases specifically provided for by law” and also provided for the 
possibility of suspension of execution of the sentence.

With regard to the wording of the request for appeal and its 
prosecution, Law no. 134/2010 introduces an absolute novelty, 
establishing the obligation of assisting and the representation of 
the party by the lawyer or legal adviser, on pain of nullity of the 
recourse. Retaining the dispositions of art. 13 and art. 83 of Law no. 
134/2010, drafting of the request and of the reasons for the appeal, 
but also support the conclusions of the verbal or the formulation 
of conclusions by cannot be achieved only through the advocate or 
legal adviser, except where „part or its trustee, spouse or relative 
up to the second degree inclusive, is licensed in law” (art. 13 (2) of 
law No. 134/2010). The mention in the request for recourse of the 
name, surname, home of professional or lawyer name and surname 
is required.

The deadline for declaring the recourse, if the current rules 
enshrining a span 15 days from notification of the decision, „If 
the law does not provide otherwise6” the new rules introduce a 
time limit for recourse 30 days from notification of the decision, 
giving litigans a longer period of time in which they can declare 
the appeal.

Over the period in which the reasons for recourse, Law no. 
134/2010 take the reasoning established by the current regulations, 
stated the rule according to which the notice of recourse shall state 
in term of recourse, on pain of nullity.

Grounds of recourse are governed punctually article 482 of 
Law no. 134/2010 legal text that qualifies them as „reasons of 
Cassation”, as opposed to the present Code of civil procedure that 
provides both instructions and reasons for modification of sentence. 
The provisions of Law no. 134/2010 lists the following reasons of 
casation: „1. when the Court has not been drawn up according 
to the provisions laid down by law; 2. If the judgment was given 
6 The provisions are found in articles 301 of the present Code of civil procedure.
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by another judge than the one that took part in the debate on the 
merits of the process or of a different court than the full set for 
the resolution of the case at random times whose songwriting was 
changed in violation of the law; 3. where the judgment was given 
in breach of public order of another court, invoked the law; 4. 
when the Court has exceeded the powers of the judiciary; 5. when, 
by way of the time, the Court has violated the rules of procedure 
whose failure to attract the sanction of invalidity; 6. when the 
decision did not include the grounds on which it is based or where 
conflicting reasons or only include reasons alien to the nature of 
the case; 7. when it has violated the authority of res judgment; 8. 
when judgment has been given in breach or misapplication of the 
rules or material  law”.

Note, therefore, that the provisions of art. 482 of law No. 
134/2010 take largely devoted to current regulatory motifs, with a 
few changes:-shall be considered grounds for cassation, situation, 
often encountered in practice, in which judgment is another 
completely random than that laid down; -it legislating expressly 
as grounds for cassation, a situation in which there are final; the 
phrase „breach or misapplication of the law,” provided by the 
article. 304 point 9 of the C.P.C. is replaced by the expression 
„violation or incorrect application of the rules or laws”;sections 
6 and 8 of article 6. 304 of present C.P.C7. no longer are answered 
by law No. 134/2010.

Referring to the provisions of Law no. 134/2010, we observe 
that they give increased efficiency of the principle that the recourse 
is an way of attack nondevolution. Unlike the current regulation, 
which establishes the possibility of examination of the case in all 
respects in accordance with art. 304 ind. 1 C.P.C., the new rules do 
not provide for any exception to the rule mentioned above.
7 Sections 6 and 8 of article 304 of the present Code of civil procedure the following 
situations assimilated, the grounds of appeal: „If the Court granted the more so than 
was required, which was not required; When the Court, interpreting the wrong legal 
document deduced reckoning, has changed the nature of the times clearly and obviously 
meaning unmistakable.”
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Going further with the analysis of the recourse in the new 
regulations, as in the case of appeal, noted that the deployment 
of communications concerning the recourse (filing, submission of 
grounds of recourse, the greeting and response communication, 
filing an recourse and the incident provoked) takes place at the 
lower court level, of the Court whose decision is attacked.

An interesting variation introduced by Law no. 134/2010 is 
the filtering of recourse procedure provided by article 487 of the 
same regulatory action. Retaining the text of the law, we find that 
filtering of recourse procedure can be applied when judging the 
recourse is within the competence of the High Court of Cassation 
and justice. In the course of the procedure, a request for recourse 
filtering will be analyzed by a panel of three judges who will 
decide on its admissibility in principle. The decision will be based 
on the report made by the presiding or by the person designated 
for this purpose, the report will be issued within 30 days after the 
distribution of the file and which will provide information on the 
grounds of recourse, the case-law of the High Court of Cassation 
and justice and the European Court of human rights concerning 
but the doctrine. The report will be communicated to the parties in 
order for them to formulate a point of view within ten days after 
the communication.

The solutions they can give the filter complete unanimously 
are cancellation or rejection of the recourse when it „meets the 
requirements of form”, when the grounds for cassation does not 
match the contents of the article 482 of Law no. 134/2010 or 
when the recourse is manifestly unfounded. The decision shall be 
reasoned and shall be given without summoning the parties. In the 
event of unanimously considers that the recourse is admissible in 
principle, when the question of law subject to the loosing is not 
controversial or when court is constant in this matter, the same 
filter completely pronounceable without summoning the parties to 
the recourse fund. If the recourse is not resolved by the complete in 
accordance with the procedure laid down by the filter 482 of Law 
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no. 134/2010, will pronounce a closing of admission in principle 
the recourse, setting a time limit for prosecuting the fund, for which 
the parties will be cited.

Judging by the recourse, court invested with the resolution it can 
admit, you can reject, you can cancel or may find superannuated 
request. Related to the article 491 of Law no. 134/2010, if the Court 
of recourse is the High Court of Cassation and justice shall, in case 
of appeal, the judgment of the recourse will be cassation, due to 
being sent back to the Court of appeal, or when the Court of first 
instance has resolved the process without going into the Fund’s 
judgment or judgment has been made in the absence of the party 
which has not been legally cited (according to article 474 alin. 3), 
the first instance.

In a situation where the court competent to judge the appeal is 
the Court of appeal or the Court, if the judgment of the recourse 
will be cassation, as a rule, the reconsideration request will be 
made by the Court of appeal, or at the time of the admission of the 
appeal or at another time limit set for this purpose. According to 
the article 492 alin. 2 of law No. 134/2010 keep the same principle 
under which the disposal may be granted only once during the 
process, when it was the wrong lawsuit settled without going into 
the Fund or judgment when the judgment was made in the absence 
of the party which has not been cited in both the legal debate on the 
merits and the evidence.

On the effects of the acceptance of the recourse, we note that 
the decision quashed and has no power and that the matter of the 
recourse and it works fine non reformatio in peius, subject to the 
reservations referred to in article 475 of the Law no. 134/2010. 

While remaining within the scope of the application of recourse 
trial, we note that the new regulation lays down that the competent 
courts to judge in the recourse are: Tribunal („in the cases 
specifically provided for by law” article 93 of Law no. 134/2010) 
the Court of appeal („in the cases specifically provided for by law” 
article 94 of Law no. 134/2010) and the High Court of Cassation 
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and justice (with regard to decisions of the Court of appeal but also 
in other cases provided by law „ article 95 of Law no. 134/2010).

Referring to the statements above, conclude that the new code 
of civil procedure keeps the four fundamental characteristics of 
the recourse, as the extraordinary, reformation, nondevolution 
and nonsuspensive. On the other hand, the provisions of Law no. 
134/2010 reconfirms the limits of the object of the recourse, both 
through a drastic reduction in the number of decisions that can be 
attacking to the recourse but also by reformulating the reasons for 
recourse.

CONCLUSIONS

He argued firmly that drafting a new Code of civil procedure 
is claimed, on the one hand, of the fact that current regulations are 
beginning to be obsolescent, and on the other hand, the necessity 
of harmonising the rules of internal procedure with those of the 
European courts, and even with those of the European Court of 
human rights. From this perspective, the procedure in the matter 
of the appeal of filtering, for example, finds its correspondence in 
some degree, the admissibility procedure in principle formulated 
by the Court of European human rights.

At the same time, retaining the provisions of Law no. 134/2010, 
one can conclude that the rule in matters of attacking the judgments 
of the majority of the courts of appeal will become the appeal, 
providing a potential recourse of a legal exception, which in 
general, will only be used in specific cases provided for by law.

As a rule of law procedural cycle consisting of two levels of 
jurisdiction (fund-appeal) and only as an exception to procedural 
cycle consists of three degrees of jurisdiction (fund-appeal-recourse) 
will cause a reduction in the imminent recourse applications received 
and an increase in the incidence attack way of the appeal. Thus, the 
remaining final judge will have the same legal force as the remaining 
decision irrevocable, bear final and enforceable.
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 Removal of attack way of recourse in matters of actions has 
its advantages and disadvantages. On the one hand, the approach 
offers the possibility to increase the prosecution of the case  
celerity, creating prerequisites for resolving the dispute and obtain 
a judgment with res judgment in a shorter time frame. From a look 
at the whole purpose seems to be to the benefit of both litigants and 
the courts. On the other hand, however, in the current regulations, 
the appeal of the appeal constitutes an additional means by which 
litigant (justice seeker) dissatisfied with the accuracy or legality 
of the sentence, it can remedy the deficiencies that have occurred 
at the lower court, winning a ruling legal and thorough. How this 
possibility is ruled out by the provisions of the new code of civil 
procedure, we hope that the judges settling cases invest will give 
increased efficiency of their role actively.
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